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Indicators for its Economic Nexus
Manoj Naudiyal
Abstract
One of the key cornerstones of the International Tax Architecture hitherto has been
the notion of a Permanent Establishment (PE). However, the traditional concept
of PE has been inadequate in addressing the tax challenges of digitalisation of the
economy. Taking up the gauntlet, the Organisation for Economic Cooperation and
Development (OECD) has unveiled the Outline of the Architecture of a Unified
Approach on Pillar 11on 29-30 Jan, 2020. With this, it has become clear that
Amount A is the primary response of the International Tax community to the tax
challenges posed by the digitalisation of the economy.2 In the latest statement of the
Inclusive Framework on Base Erosion and Profit Shifting (BEPS IF), OECD has
pledged to continue its work on the key policy features of a consensus-based solution
to the Pillar One issues.3 To that effect, it has divided the program of work for the
technical and policy issues under Pillar One into 11 work streams.4 Among these,
the second work stream is focussed towards the creation of new nexus rules and
interactions with the existing treaty provisions.5
It is in this context that the essay analyses the inadequacy of the traditional concept
of PE and discusses the concept of Amount A. Further, the essay focuses on the second

1

2
3
4
5

OECD (2020), Statement by the OECD/G20 Inclusive Framework on BEPS on the TwoPillar Approach to Address the Tax Challenges Arising from the Digitalisation of the Economy
– January 2020, OECD/G20 Inclusive Framework on BEPS, OECD, Paris. www.oecd.
org/tax/beps/statement-by-the-oecd-g20-inclusive-framework-on-beps-january-2020.pdf.
ibid 9, [13].
ibid 24, [4].
ibid 22, [3].
ibid 22, [3.2].
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work stream and proposes a number of indicators which could be factored into the
new economic nexus for the Amount A of the ‘Unified Approach under Pillar One.’6

“There is a consensus to build a solution by the end of 2020. Let’s be clear –
either we have at the end of 2020 an international solution… clearly in the
interest of all countries and digital companies, or there is no solution and …
then it will be up (for) the national taxes to enter into force.”7
France’s Finance Minister, Bruno Le Maire at the sidelines of G20 Finance
Ministers’ Meeting in Riyadh, Saudi Arabia, on 23 Feb, 2020.
1. Introduction
The above statement of the French Finance Minister, howsoever ominous,
nevertheless gives vent to a simmering global discontent vis-a-vis the aggressive
tax planning strategies deployed by the tech giants and other digitalised MNEs
which have in the recent past led to Base Erosion and Profit Shifting (BEPS)
across many countries of the world. The traditional notions of PE hinging
primarily on the ‘physical presence’ requirement have been insufficient in
bringing the aforesaid businesses within the tax net. This has forced the hands
of the countries and has led to proliferation of unilateral actions – the so called
‘Digital Taxes’ by countries like France, Austria, Spain, India, UK, Turkey
and others. These unilateral actions threaten the present International Tax
architecture and with it the multilateral tax collaboration. Allowed to continue,
this could spiral into tax wars and ultimately into trade wars between nations.8
6

7

8

OECD (2019), Public consultation document Secretariat Proposal for a “Unified Approach”
under Pillar One
https://www.oecd.org/tax/beps/public-consultation-document-secretariat-proposalunified-approach-pillar-one.pdf. 9,[30].
Desk Editor Insider, ‘G20: No Global Digital Tax in This Year’ (the insider stories, 24 Feb
2020)<https://theinsiderstories.com/g20-no-global-digital-tax-in-this-year/> accessed 28
Feb 2020
Pan Pylas, Jamey Keaten, ’US France reach tax deal averting broader trade war’ (abc
news, 22 Jan 2020) <https://abcnews.go.com/Business/wireStory/davos-hopes-digitaltax-breakthrough-france-us-68444242> accessed 28 Feb 2020
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It is in this context that the OECD has been working ceaselessly for developing
multilateral consensus-based ‘revised profit allocation and nexus rules’9 that
could restore balance to the about-to-tip international tax regime.
Amount A is the culmination of these efforts and represents formula based
allocation of the share of deemed residual profits allocable to a market
jurisdiction.10 However, work remains to be done as the new profit allocation
rules inter alia require indicators for the new economic nexus.11 This essay
proposes several such indicators – the so-called ‘plus-factors’ that could be
utilized to create the new economic nexus for the allocation of Amount A to
the market jurisdictions.
2. The fall of the traditional PE and its nexus
The concept of nexus has been the necessary connection that enables a
jurisdiction to impose taxes on the businesses in its territories. This has been
concretised in the concept of PE which has had a long history. It reflects the
international consensus that, as a general rule, until an enterprise of one state
has a PE in another State, it should not be regarded as participating in the
economic life of that other state to such an extent that the other state should
have taxing rights on its profits.12 The concept of PE, thus, determines whether
an enterprise has sufficient connections - a nexus with a country to subject it
to tax on its income attributable to the PE.13
9
10

11
12

13

OECD (2019) Public Consultation Document, Addressing the Tax Challenges of the
Digitalisation of the Economy. 8-16.
OECD (2020), Statement by the OECD/G20 Inclusive Framework on BEPS on the TwoPillar Approach to Address the Tax Challenges Arising from the Digitalisation of the Economy
– January 2020, OECD/G20 Inclusive Framework on BEPS, OECD, Paris. www.oecd.
org/tax/beps/statement-by-the-oecd-g20-inclusive-framework-on-beps-january-2020.
pdf.8,[10].[Statement]
ibid 13, [39].
OECD (2017), Model Tax Convention on Income and on Capital: Condensed Version 2017,
OECD Publishing.
http://dx.doi.org/10.1787/mtc_cond-2017-en 177-178,[11].
Brian J. Arnold, International Tax Primer (3rdedn, Wolters Kluwer 2016) 214.
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Over the years, the concept of PE has steadily evolved from a real ‘brick and
mortar’ PE14 to a conceptual PE defined in the OECD Model Convention
(MC) as a ‘fixed place of business where business of an enterprise is wholly or
partly carried on.’15
Due to this, interalia, a physical presence of an enterprise in a country has been
held as a pre-requisite for the creation of a PE. The PE, in turn, creates a nexus
that enables the country to impose taxes on the business activities of that
enterprise.
However, in recent years, the physical presence requirement for a PE has
increasingly come under pressure because of spread of digitalisation. The global
spread of the internet, increasing band widths, falling data rates, corresponding
advancements in the hardware, availability of smart phones and other devices
like PDAs, tablets, enhancement of the ICT to 2G to 3G to 4G and even to
5G, optical fibre networks – all these have enabled the businesses to reach even
the remote corners of the world without creating any physical presence.
In spite of this fact, the OECD MC commentary till date maintains that
whilst a location where automated equipment is operated by an enterprise may
constitute a PE in the country, the web site per se does not constitute a PE,
simply because it’s not a fixed place of business.16
Not only this, if the Internet Service Provider (ISP) is different from the
enterprise that carries on business through the web site, then also no PE is
created for the enterprise, as the location, server and the disk space are ‘not at
the disposal’ of the enterprise.17
Furthermore, if the ISP acts as an independent agent in the ordinary course of
its business, then it does not attract the status as an Agency PE. This is because
14
15
16
17

OECD Model Tax Convention (n 6).31,[5.2-5.3].
ibid 31, [5.1].
ibid 152, [123].
ibid 152, [124].
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the ISPs inter alia act in the ordinary course of a business as an independent
agent, as evidenced by the fact that they host the web sites of many different
enterprises.18
Thus, the traditional concepts of PE and nexus have been inadequate in
responding to the tax challenges posed by digitalisation. This is because, in a
digital age, the allocation of taxing rights can no longer be exclusively linked
to physical presence of a business in a jurisdiction. Hence, the current but,
simultaneously, a century old international tax rules are no longer sufficient
to ensure a fair allocation of taxing rights in an increasingly globalised world.19
This was highlighted when the BEPS Action 1 Report 20 called for continued
work in the area of “nexus, data and characterisation,” with a further action
report to be delivered by the end of 2020.
3. OECD’s response – Three tier profit allocation
mechanism
Since the initiation of the BEPS project in 2013, the OECD has been
working ceaselessly for addressing the aggressive tax planning strategies by the
Multinational National Enterprises (MNEs). The BEPS IF mandated the Task
Force on Digital Economy (TFDE) to continue working towards tackling the
tax challenges posed by digitalisation of the economy. This has seen the release of
a series of documents by the OECD. The Interim Report of the TFDE21 (April

18 ibid 154, [131].
19 OECD (2019), Public consultation document Secretariat Proposal for a “Unified Approach”
under Pillar One
https://www.oecd.org/tax/beps/public-consultation-document-secretariat-proposalunified-approach-pillar-one.pdf, 6,[16]. [Pillar 1]
20 OECD (2015), Addressing the Tax Challenges of the Digital Economy, Action 1 – 2015
Final Report, OECD/G20 Base Erosion and Profit Shifting Project, OECD Publishing,
Paris.
21 OECD (2018), Tax Challenges Arising from Digitalisation – Interim Report 2018: Inclusive
Framework on BEPS, OECD/G20 Base Erosion and Profit Shifting Project, OECD
Publishing, Paris. http://dx.doi.org/10.1787/9789264293083-en
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2018), Policy Note (Jan 2019), Public Consultation Document22 (Feb 2019),
Program of Work23 (May 2019) and the Public Consultation Document on the
Unified Approach on Pillar One24 (Oct 2019). The last document proposed a
Three Tier Profit Allocation mechanism comprising of Amount A – a share
of deemed residual profits allocated to market jurisdictions using a formulaic
approach, i.e., the new taxing right; Amount B – a fixed remuneration for
baseline marketing and distribution functions in the market jurisdiction;
and Amount C – binding and effective dispute prevention and resolution
mechanisms pertaining to all elements of the proposal, including any additional
profit where in-country functions exceed the baseline activity compensated
under Amount B.25
This three tier allocation has been endorsed by the BEPS IF in its latest
statement26 on Jan 29-30, 2020, with a commitment to reach a consensus
based solution by the end of 2020.
4. Amount A – essential components
Amount A has been held as the primary response to the tax challenges of the
digitalisation of the economy and is a new taxing right over a portion of residual
profits allocable to market jurisdictions.27 It represents a new taxing right for
market jurisdictions over a portion of within the scope MNE groups’ deemed
residual profit and would potentially be calculated on a business line basis.28

22 Public Consultation Document (n 3).
23 OECD (2019), Programme of Work to Develop a Consensus Solution to the Tax Challenges
Arising from the Digitalisation of the Economy, OECD/G20 Inclusive Framework on BEPS,
OECD, Paris, www.oecd.org/tax/beps/programme-of-work-to-develop-aconsensussolution-to-the-tax-challenges-arising-from-the-digitalisation-of-the-economy.htm.
24 Pillar 1 (n 13).
25 ibid 6, [15].
26 Statement (n 4).
27 ibid 9, [13].
28 Pillar 1(n 13)9, [30].
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Explained simply, the deemed residual profit will be the profit that will remain
after routine activities have been compensated in the countries where those
activities are performed.29 It is further proposed that Amount A would be arrived
at by simplifying conventions.30 This would in turn require determination of the
deemed routine profit as well as the proportion of the deemed residual profit
to be allocated to the market.31 Once done, these profits would be allocated to
the market jurisdictions that would fulfil the new nexus rule through a formula
based on sales.32 Percentages remain to be determined and would form a part
of the consensus-based agreement among BEPS IF members.33
5. New Nexus and the proposed indicators
5.1. Economic nexus
Economic nexus does not mandate a ‘physical presence before tax’ requirement.
Instead, the connection that brings a business within the scope of a country’s
tax net is economic. Accordingly, the new challenge is to create a connection – a
new nexus rule which is based on indicators that capture a MNEs’ significant
and sustained engagement with a market jurisdiction.34
In this context, OECD highlights two types of businesses - Automated Digital
Services35 (ADS) and Consumer facing.36 It also provides a non-exhaustive list
of both the categories. ADS is expected to include online search engines, social
media platforms, online intermediation platforms, including online market
places, used by businesses as well as consumers, digital content streaming,
online gaming, cloud computing services and online advertising services. On
29
30
31
32
33
34
35
36

ibid.
ibid
ibid.
ibid.
ibid.
Statement (n 4) 12, [36].
ibid 10, [22].
ibid 11, [24-28].
162

‘Amount A’ – OECD’s New Taxing Right and The Indicators for
its Economic Nexus

the other hand, Consumer facing businesses would include personal computing
products (e.g., software, home appliances, mobile phones), clothes, toiletries,
cosmetics, luxury goods, branded foods and refreshments, automobiles and
franchise models, viz., licensing arrangements involving the restaurant and hotel
sector - including businesses that sell goods and services directly to consumers,
as well as those that sell consumer products indirectly through third-party
resellers or intermediaries that perform routine tasks such as minor assembly
and packaging. While it proposes only a revenue based nexus for the former, it
proposes revenue as well as other indicators - the ‘plus factors’ for the creation
of the new nexus for the latter.37
With this end in view, the author proposes the following indicators which may
be utilized to create the new nexus. There is a proviso however – some of these
are quantifiable, whilst others may be not and, hence, would require qualitative
studies for their incorporation into the new nexus rule.
5.2. Proposed Indicators for the Economic nexus
5.2.1. Revenue generated in the market jurisdiction
The generation of in-scope revenue in a market jurisdiction over a period of
time is the primary evidence of a significant and sustained engagement of an
MNE with the jurisdiction.38 Even in the absence of any other parameter,
the author considers this as the single most important indicator of the value
addition to the MNE business from the market jurisdiction. This view is
grounded in the US Supreme Court’s decision in the South Dakota V. Wayfair
Inc.39 that overturned Quill Corp. V. North Dakota40 and obviated the physical
presence requirement for taxing a business. Although, Wayfair pertained to
the collection of sales tax from out of state sellers, the repercussions, however,

37
38
39
40

ibid 13, [39].
ibid 12, [37].
138 S.C t. 2080 (2018)
504 U.S. 298 (1992)
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were far reaching even for Corporate Taxes, as the decision has paved the way
for an Economic or a Revenue based nexus.
Acknowledging this fact, the OECD highlights that the new nexus will
be triggered for in scope ADS, if they just meet the revenue threshold
requirements.41 Thus, for within scope businesses, the unified approach proposal
on Pillar 1 creates a new nexus based on sales revenue, which is independent
of the traditional physical presence requirement of the PE.42 It is proposed that
country specific sales thresholds would be a part of the new nexus, which
would be calibrated to ensure that jurisdictions with smaller economies can also
benefit.43 It is also proposed that this would be designed as a new stand-alone
treaty provision to limit any unintended spill-over effects.44
5.2.2. Number of active participatory user accounts held by an MNE
Highly digitalised businesses have created immense value for their businesses
by developing an active and engaged user base which, in turn, provides them
with data and content contribution.45 This contributes to the creation of the
brand, the generation of valuable data and the development of a critical and loyal
user base which has helped these businesses to establish market power.46 Under
these circumstances, it’s only fitting that the number of active participatory
user accounts in a market jurisdiction held by such businesses must be factored
into the new nexus rule.
However, as discussed at 5.1 above, the consumer facing businesses are expected
to include the ones that sell directly to consumers as well as those which sell
through third party resellers and intermediaries. Therefore, I must add here that
the proposed factor would be applicable to the former type only, i.e., the ones
41
42
43
44
45
46

Statement (n 4) 13, [38].
Pillar 1 (n 13) 5, [15].
ibid.
ibid.
Public Consultation Document (n 3) 9, [17].
ibid 9, [18].
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which sell directly to consumers. These could be businesses dealing with personal
computing products (e.g., software, home appliances, mobile phones), clothes,
toiletries, cosmetics, luxury goods and branded foods and refreshments. This is
so because active participatory user accounts are most likely to be created with
such businesses, for example, Amazon. For these businesses, a larger number
of such accounts would signify a sustained engagement with the user base and,
hence, a stronger nexus with the market jurisdiction.
5.2.3. Rate of growth of the active participatory user base
Not only the number of active participatory user accounts, but their growth rate
is also indicative of a digital MNE’s active, significant and sustained engagement
with a market jurisdiction. This rate can be measured in spatio-temporal terms,
i.e., in terms of percolation in various regions of the country as well as growth
over specific time intervals (5 years, 10 years or so).
5.2.4. Number of completed transactions and their growth rate
The total number of completed transactions per unit time interval (on a
quarterly, half yearly or annual basis) plus their growth rate again on a per
unit time interval basis is also a potential indicator which can be factored in
the new nexus rule.
It must be highlighted at this juncture that although sales revenue is already
prescribed as an indicator, number of completed transactions as a factor does play
a complementary role. For understanding this, one must first appreciate the
subtle difference between the two indicators. This is crucial for pinpointing the
instant when the nexus gets created. It is a known fact that sales revenue is the
consequence of a completed transaction. However, even before the consequence,
a completed transaction already creates an engagement or an irreversible nexus
with the market jurisdiction. Therefore, even where a completed transaction
that has led to the consequence gets reversed or cancelled by the consumer, the
nexus with the jurisdiction cannot be deemed to have been reversed. Although
in this case, there will be no sales revenue and, hence, no profit to tax.
165
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Once the above difference is understood, the complementary role becomes clear.
Suppose a consumer facing business carries out 100 completed transactions,
out of which a large number, say 98 get cancelled, and only the remaining 2
generate taxable revenue. Now, if revenue were the sole factor the business
could claim insufficient engagement with the market jurisdiction and, hence,
an insufficient nexus. This is because for consumer facing businesses, revenue
has to be supplemented by other plus factors for creation of a nexus. However,
in the instant case, the business gets caught in the tax net if number of completed
transactions is also included as a nexus factor as discussed above. Hence, in my
opinion, sales revenue and number of completed transactions are both crucial
and complementary nexus indicators.
5.2.5. Marketing Intangibles47
The proposal for inclusion of Marketing Intangible in the scheme of revised
profit allocation and nexus rules was first mooted in the OECD Public
Consultation document of Feb 2019.48 The term “marketing intangibles” is
defined in the OECD Transfer Pricing Guidelines as “an intangible . . . that
relates to marketing activities, aids in the commercial exploitation of a product
or service and/or has an important promotional value for the product concerned.
Depending on the context, marketing intangibles may include, for example,
trademarks, trade names, customer lists, customer relationships, and proprietary
market and customer data that is used or aids in marketing and selling goods or
services to customers.”
The existence of Marketing Intangibles in a jurisdiction can provide evidences
of functional links that an MNE, not just a digital business, might have in a
market jurisdiction. This is because their creation requires active efforts and
intervention by the MNE in the market jurisdiction. Further, the existence
of most of the marketing intangibles, viz., trademarks, trade names, customer
47 OECD (2017), OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax
Administrations 2017, OECD Publishing, Paris. http://dx.doi.org/10.1787/tpg-2017-en.
27.
48 Public Consultation Document (n 3) 11-16.
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lists, customer relationships, and proprietary market and customer data can be
empirically established in a jurisdiction. Since these are significant values
drivers for the MNEs, therefore, once their existence is established, it would
very cogently point towards their significant and sustained engagement with the
market jurisdiction. This, in turn, would point towards a strong nexus enabling
the allocation of the appropriate profit, i.e., Amount A to the jurisdiction.
5.2.6. Situs of the end user or the customer
The location of the end user or the customer was highlighted when, in Aug
2019, the US Department of the Treasury and the Internal Revenue Service
issued a set of proposed regulations49 dealing with treatment of “cloud
transactions” and transactions involving digital content. These rules propose
to use the customer’s/end user’s location for the sourcing of the sale of digital
copyrighted articles over the internet. Such a sale would be sourced to the
location of download or installation on an end-user’s device or to end user’s
location, if the location of download or installation is unknown50
Similarly, the user location (“eyeballs”) of the customer could also be used
to source the revenue for certain other digital transactions, for example,
online advertising services and other in-scope digital services where they are
consumed.51 In my opinion, thus, customer location or situs is a prominent
indicator which can strengthen the economic nexus.

49 ‘Proposed Rules’ 2019, 84 (157) (Federal Register, 14 Aug 2019) <https://www.govinfo.
gov/content/pkg/FR-2019-08-14/pdf/2019-17425.pdf>accessed 28 Feb, 2020
50 Joe P Helm, ‘United States: Treasury Proposes New International Tax Rules For “Cloud
Transactions” And Sales of Digital Content’ (Mondaq, 18 Nov, 2019) <https://www.
mondaq.com/unitedstates/Tax/864844/Treasury-Proposes-New-International-Tax-RulesFor-Cloud-Transactions-And-Sales-Of-Digital-Content> accessed 28 Feb, 2020
51 Statement (n 4) 13, [41].
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5.2.7. Targeted advertising directed at the market jurisdiction52
This is an indicator of the level of active intervention by the MNE in a market
jurisdiction. Targeted advertising can develop a positive attitude in the minds of
the customers which can cultivate brand loyalty, goodwill for the business and
is, thus, co-relative of values creation by the MNE in a market jurisdiction.53
On the contrary, the absence of targeted advertising in conjunction with other
actors can indicate absence of a significant and sustained engagement of the
MNE with the market jurisdiction. Thus, the presence or absence of targeted
advertising may also be an indicator for the new economic nexus.
5.2.8. Number of in-operation business verticals or business lines of MNE
in a jurisdiction
Both automated digital businesses and consumer facing business may operate
multiple verticals in a market jurisdiction. Amazon, for instance, focuses on
e-commerce, cloud computing, artificial intelligence, digital streaming and
even groceries and, to that effect, operates a number of verticals i.e., Amazon.
com, Alexa, Amazon Music, Amazon Appstore, Amazon Prime, Amazon
Prime Video. A market jurisdiction may witness an operation of any or all of
these verticals. This, in my opinion, is a strong indicator of the significant and
sustained engagement of the MNE with the market jurisdiction as well as for
the new nexus rule for allocating Amount A to it.
5.2.9. Number and scale of mergers and acquisitions in the market
jurisdiction
MNEs grow organically, i.e., by way of increase in output and sales. But, perhaps
more importantly, in the present digital age, they also grow inorganically, i.e.,
by way of mergers and acquisitions.54 While the output and sales are directly
52 ibid 13, [39].
53 Public Consultation Document (n 3) 12,[33].
54 See, for example, the list of acquisitions by:
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related to the revenue, the number and scale of merger and acquisition activity
may or may not be directly proportional to the revenue. For example, a MNE
may acquire a loss making target as a part of its long term strategy of market
penetration. While this might result in a temporary decrement in the revenue,
nonetheless, it indicates MNEs’ significant engagement with the market
jurisdiction.
In short, both the number and the scale of merger and acquisition activity
(esp. the recent activity within the last 5 or 10 years) of an MNE reflect the
significance accorded by it to the market jurisdiction. For instance, Amazon’s
recent acquisition of 49% of Future Coupons that enabled it to acquire a
3.6% stake in the Future Group speaks volumes of the significance accorded
by Amazon to India.55 This, in turn, is indicative of Amazon’s significant and
sustained engagement with India and, in my opinion, a very apt indicator for
the new nexus.
5.2.10. Dominance in the market jurisdiction
The scale of dominance by an MNE by way of product(s) and/or service(s) is
also a strong indicator of its engagement with the jurisdiction. The dominance
may be abusive or non-abusive and needs to be adjudged from the Competition
law point of view – Google, for instance, was recently fined by Competition
Commission of India (CCI) for the misuse of its Android dominance in
India.56 However, from the tax law perspective, market dominance surely, in
my opinion, indicates a significant and sustained engagement with a market
i.

Alphabet<https://en.wikipedia.org/wiki/List_of_mergers_and_acquisitions_by_
Alphabet>accessed 28 Feb, 2020
ii. Amazon <https://en.wikipedia.org/wiki/List_of_mergers_and_acquisitions_by_
Amazon>accessed 28 Feb, 2020
55 Karan Choudhury, ‘E- commerce giant Amazon buys 49% in Kishore Biyani’s Future
Coupons’ (Business Standard, 17 Jan, 2020) <https://www.business-standard.com/
article/companies/e-commerce-giant-amazon-buys-49-stake-in-kishore-biyani-s-futurecoupons-119082300058_1.html>accessed 28 Feb, 2020
56 CCI Case No. 39 of 2018, Umar Javeed and others v. Google LLC and others.
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jurisdiction. Thus, the position of the MNE in a market jurisdiction also needs
to be factored in while creating the new nexus rule for the allocation of Amount
A to the market jurisdiction.
5.2.11. Scale and number of engagements with the tax authorities
Engagements, like Advanced Pricing Agreements (APAs), Advance Rulings
and Mutual Agreement Procedures (MAPs), with the tax authorities may also
be used as indicators of MNEs’ significant and sustained engagement with the
market jurisdiction. Both ongoing and concluded number and scale of such
engagements may be used as significant indicators for the new nexus rule.
5.2.12. Product offerings in a market jurisdiction
New product launches, tailor made goods and services for a market jurisdiction,
global unveilings effected in a market jurisdiction - all these highlight the
importance given by MNE to a market jurisdiction and, hence, indicate its
significant engagement with the jurisdiction.
5.2.13. Business Interface
The types of business interface - Business to Consumer (B2C) or Business to
Business (B2B) or both –employed by an MNE in a market jurisdiction may
also be factored in creating the new nexus for the allocation of the new taxing
right to the market jurisdiction.
OECD, however, has highlighted that the Unified Approach should focus only
on large consumer facing businesses (B2C).57 However, in my opinion, such
an approach would be opposed by developing countries. This is because these
jurisdictions have large markets where the tech giants and other digitalised
businesses operate their B2B models as well. Hence, focussing only on consumer
facing businesses would leave out sizable amount of profits out of the ambit
of the new nexus rule. Thus, it remains to be seen how OECD addresses this
57 Pillar 1 (n 13) 7, [20].
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genuine concern of the developing countries which also house some of the
largest markets for the tech giants and other highly digitalised businesses.
6. Conclusion
The digitalisation of the global economy has posed serious challenges for the
international tax regime. MNEs no longer need to be physically present in a
state to have a significant and sustained engagement with its economy. As a
result of this phenomenon, well established concepts such as PE and the ‘physical
presence before tax’ rule have come under tremendous pressure. Lately, the
countries have started responding to these tax challenges on a unilateral basis.
In the Wayfair case, the US Supreme Court ruled in favour of an economic
or revenue based nexus. OECD has also responded to these tax challenges by
proposing a coherent revision of profit allocation and nexus rules in its Unified
Approach on Pillar One.
In its unified approach, Amount A has been proposed as the new taxing right
and represents the primary response to the tax challenges of digitalisation. In
short, it represents a formula based allocation of a share of deemed residual
profit to the market jurisdictions. For this, OECD further proposes to create
a new nexus rule based on indicators of significant and sustained engagement
with the market jurisdiction. The new nexus rule for allocation of Amount A in
particular market jurisdiction will be based on sales and other indicators. The
foregoing sections have proposed a number of indicators that could be factored
in the new economic nexus rule primarily based on sales that would represent
MNEs’ significant and sustained engagement with the market jurisdiction.
However, questions that remain unanswered at present include: Which one of
the indicators would be finally factored in to the new nexus rule? What weight
would be accorded to them? What would be the resulting formula? Would
the country-sales based thresholds be subject to periodic revisions? If yes, after
how many years? What would be the relative importance given to Amount B
and C vis a vis Amount A? In the ultimate event of non-inclusion of the B2B
models, would the solution be lasting?
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If OECD endeavours to bring about a consensus-based solution by the end
of 2020, it needs to find answers to these and many other questions, and it
needs to do it fast! The author hopes that BEPS IF in its July 2020 meeting on
the key policy features of a consensus-based solution to the Pillar One issues
is able to achieve this.58 After all, the future of International Tax architecture
and, with it, multilateral tax and trade collaboration, as we know it, is at stake.

58 Statement (n 4) 24, [4].
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